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(PROFESSOR ALAN MONCR1EFF, C.B.E., . 

9137. (Chairman): Professor Alan Moncrielf, you Lave 
vary kindly come to help us this morning. Will you first 
of all give us your qualifications and experience? — Thank 
you very much, Sir. First of all, may I thank you for 
letting me come? I aim essentially here as an individual. 
Although I have talked to colleagues on this subject I 
cannot 'be said to be representing any body of opinion, 
although unofficially I think I do. I am a children’s 
physician and have long been interested in the social side 
as well as in health problems, and I occupy the position 
of Nuffield Professor of Child Health. I have been for 
fifteen years Chairman of a moral welfare committee for 
children in Hampstead, and for the last three-and-a-half 
years Chairman of the Advisory Council in Child Care 
set up by the Home Office under the Children Act, 1948, 
which has had the task of working out various regulations 
and other things under the Act. Recently I have been 
made a justice of the peace for the London Juvenile Court 
Panel. In other words, I am interested in the general 
aspect of children as well as just in their health. 

You gave me two main questions, which you asked me 
to try to answer for you. The first question was as to 
the effects of the broken home on children of parties who 
have been divorced or separated either by legal or de facto 
separation. II do not think anybody who works with 
children can avoid seeing sooner or later bad effects in 
many instances on children who have come from such 
homes. The child is frustrated, lacks security and affec- 
tion, develops behaviour abnormalities, which may range 
from the sort of thing which brings them to hospital, like 
bed-wetting, nail biting, temper tantrums, to the much 
more serious things which bring them into contact with the 
criminal law, such as stealing and destructiveness ; some- 
times they come before the juvenile court charged with 
being beyond control. The difficulty is to substantiate this 
with satisfactory statistical material which would show that 
there is an increased tendency for this sort of behaviour 
to develop in children from broken homes. I tried to 
obtain this material with the help of my colleagues in the 
Great Ormond Street Hospital, which, over two years, had 
a case-load of 800 children in the psychological depart- 
ment, but we had to give it up. It was a very lengthy task 
and meant discussing each individual child, and we had 
no satisfactory control material with which we could 
compare our results. Consequently I cannot give you up- 
to-date statistics, but I want to quote two authorities which 
have not, according to the papers I have received, been 
Printed image digitised by the University of Southampton Libre 
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quoted before to you and which you might find helpful 
from the statistical point of view. One is thirty years old 
and the other is ten years old, but, they are remarkably 
in agreement in what they find. The first is Cyril Burt’s 
book, The Young Delinquent. I am quoting mostly from 
the second edition published in 1931. He was dealing par- 
ticularly with the period after the first world war, when 
the social conditions were to some extent rather parallel 
with the conditions we have been experiencing over the 
past ten years. He was a psychologist .and his experience 
was rather limited to the cases from juvenile courts in 
London. He used the phrase “ defective family relation- 
ships ”, which really covers what nowadays in modern 
jargon is called “ the broken home ”. He found that 
these defective family relationships were very frequently 
present in cases of juvenile delinquency, and he regarded 
this as an exaggerated form of a behaviour problem. I 
would say that nowadays to some extent it is a matter 
of luck whether a child goes to a juvenile court or to a 
guidance clinic, and I would lump the two things together, 
juvenile crime and behaviour problems. 'He found this 
defective family relationship occurred again and again 
in his study of the juvenile delinquent. He admitted that 
there were many factors concerned in delinquency and this 
was only one of them. iWhat he did was to take a very 
large sample of boys and girls who had been before the 
court, and to compare their social background with that 
of an equal sample of children who had not been before 
the court. He compared the factor of defective family 
relationships in normal children with those who had been 
before the courts. In normal children the factor was 
found to be one in 500 instances, that is, '2 per cent., 
but in the children who had been before the court the 
factor was 9 per cent., approximately one in ten. His 
point then was that there was this enormous increase in 
the factor of broken homes or defective family relation- 
ships among the children who had been before the courts 
in London. He gives some fairly complicated tables of 
the actual findings in his book at page 64. 

The more modern figures are from another book, also 
on the topic of juvenile crime ; it is Young Offenders by 
Carr-Saunders, iMannheim and Rhodes, published in 1942. 
They made an enquiry into the factors concerned in the 
production of juvenile crime, and they extended their 
enquiry to the provinces. They wanted to assess what 
one could call normal family life and compare it with 
abnormal family life, to see whether this played any 
y Digitisation Unit 
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material part in the background of the juvenile delinquent, The second main question was with regard to arranee- 
and I quote from this book, page 72:— ments fox custody of, and access to, children of divorced 

“ It appears that the chance of a delinquent coming a " d separated parents. Here I must plead great ignorance 
from a home with a disturbed home atmosphere is three ot “?® law ; A have never been in a divorce court in 

or four times as great as the chance of la delinquent 



coming from a home with a normal atmosphere.” 



They analysed this disturbed home atmosphere in more 
detail, and they found that for every category, boys or 
girls, London or provinces, in cases where the father had 
gone away or the mother had deserted the percentage 
of delinquents w.as always greater than the percentage in the 
control cases. So that confirms very largely what Cyril 



_ — court in 

my life and I know very little about it. The Secretary 
very kindly sent me a summary of the evidence received 
on this question, and I find that many of the points I 
was going to make have in fact already 'been covered, 
and therefore I can be brief about them. It is very 
difficult to generalise on this matter because one keeps 
thinking of specific instances and specific cases, but I 
have put down in my notes four or five general principles 
which, I feel, should guide us in this matter. The first, 



Burt had suggested thirty years ago — that there is strong I think, everyone would accept — that the welfare of the 



statistical evidence of an increase of broken homes, of 
defective family relationships — in the background of 
juvenile delinquents or children with behaviour problems. 



Now that is essentially the answer to the first question, 
■but there are two supplementary questions which I think 
arise from it and I would like to deial with them briefly. 
The first is this : is it inevitable that children will be upset 
by a broken home? Of course the answer to that must 
be, no. There are many children who can apparently 
stand an unhappy atmosphere, (at any rate for the time 
being. They appear to be able to put up with a very poor, 
very bad, home situation, and to escape, at any rate for 
the time being, from the development of any serious 
symptoms. Whiat appears to happen in many cases is 
that the trouble becomes rather more deep-seated, and 
results in disturbed behaviour much later on, in adoles- 
cence or young adult life. There appears to 'be evidence 
to show that in the background of adult disturbed be- 
haviour there has been a grossly disturbed home in early 
life. 



Then the second supplementary question is this: if a 
marriage is breaking up, is it perhaps not better for divorce 
or separation to take place so that the children may be 
released from the very unsatisfactory atmosphere in which 
they have been living? One can scarcely imagine any- 
thing worse than to live in an atmosphere where father and 
mother are quarrelling .all the time, and it is sometimes 
said thiat it is better for such a marriage to break up to 
give the children relief from such an atmosphere. I think 
this is a rather dangerous question, firstly, because there is 



children must be a primary consideration. I think that 
that should be the guiding principle. Then the next 
principle would be this: that a decision as to custody 
and access should only be made after careful enquiry 
by a trained worker. I would draw attention here very 
strongly to the current practice in juvenile courts, where 
practically every case is remanded for a report because 
the court finds it just cannot reach a satisfactory deci- 
sion, having regard to the welfare of the child, unless 
it has information on the medical; psychiatric, home and 
school history of the child before it. Each child in 
juvenile court work, and i would say equally in a divorce 
case, presents an individual problem. It is almost impos- 
sible to have rule of thumb methods of dealing with 
children. This question of requiring an enquiry in every 
instance by a trained worker is most important and it 
brings me to the question as to who should undertake 
such work. In my opinion it would probably be inadvis- 
able to introduce a new body of welfare workers for the 
sole purpose of making enquiries in respect of the children 
of parties to divorce proceedings. It seems to me that 
there are two possible groups of people to be considered 
in this matter — one would be the probation officers who 
have special experience in juvenile court work, and the 
other might well be the children’s officers of the Children’s 
Committees set up under the Children Act. These latter 
are growing in experience. They have to deal with 
deprived children ; they have very much to deal with 
unhappy children from broken homes— (broken in rather 
a different way, perhaps, than by divorce ; after all, the 
child whose parents are divorced, or are contemplating 



no guarantee whatever that if divorce then takes place the divorce, is very much a child deprived of normal home 

children will get such relief as is promised them. My life, the wording used in the Curtis Report and the 

experience is that they will go on to an even more insecure Children Act. 

life where they tare passed from .pillar to post, from relative T . .... ....... ..... 

to relative, from school to school, and this suggestion that lbe ttlird P nnci P le 1S that a child, in order to grow 
it is far better for the children for the divorce to go through norma Hy. must have basic affection and security, and 
because they will be happier afterwards is just not borne 11 must be a continuing process. Therefore there is need 
out, at any rate by my personal experience. Then, arising not ordy f°f an enquiry at the time when arrangements 

from that, surely from the children’s point of view it is are be ‘ ng discussed for the 'children, but there must be 

always best as far as one possibly can to leave them with 



their real parents? In other words, both parents should 
be with the children during their growing up .process, and 
therefore if divorce or separation is threatened one should 
do everything in one’s power to secure a reconciliation for 
the sake of the children. That, of course, leads on to the 
question as to the ways in which marriages can be saved 
by use of various people such as doctors, parish priests, 
marriage guidance counsellors, friends, relations and so 
forth. 



One other pomt on this primary question is what are the 
numbers of children likely to be involved in divorce cases? 
It is very difficult to get figures that 



. „ . _.e satisfactory, but 

in 1947 some figures were published, although I cannot I 
am sorry to say, find out now by whom. These figures 
did suggest that in that year 26,000 children in London had 
m fact been involved, so to speak, in divorce cases. At 
that time the total number of divorces was about 50,000 



being discussed for the "children, but there must be 
some form of continuing supervision so that one can see 
not only that the immediate arrangements are satisfac- 
tory but that they do not go wrong subsequently. Here 
again, I would suggest that supervision might well be 
exercised by the children’s officer or by the probation 
officer with experience in children’s work. It seems to 
me that this continuing supervision is particularly impor- 
tant when, for example, the parent who has been granted 
custody dies. Who is then in fact the legal guardian of 
the children? There is also the position when the parent 
re-marries. The immediate programme for the children 
might be quite satisfactory, but within a year there may 
often have been radical changes in the position of the 
children. 



I am disturbed, and here I know I am on dangerous 
ground, about what appears to happen in what I think 
are called in non-legal circles “ arranged ” divorce cases. 
I am disturbed in connection with the case where one 



in the country as a whole, of which, I understand, about knows that to some extent the so-called guilty party lias 
half were heard in T.ordnn. That iheini* ™ a j: * , _ .. } . ,, 



half were heard in London. That being so, it seems to . U e 
a fair assumption that an average of one child per divorce 
would give us ia fair figure of the number of children who 
are in fact involved in the break-up of marriages by divorce 
So that, with divorces running at 50,000 a year, it means 
that there are each year potentially 50,000 unhappy child- 
ren, to put it at its lowest ; 50,000 is about the population 
of a town like Bedford or Torquay, and represents fast 
under half the number of the total children in care It 
is really a very large number of unhappy children who 
are concerned in this problem. 



arranged the divorce, but because he — and it is generally 
the husband — is the guilty party, he is barred completely 
from having custody and very often barred, I under- 
stand, from access. It seems to me that enquiries as to 
the real situation as regards the children in this sort 
of case are not very thorough. In fact, the practice has 
only just begun in recent times of making enquiries about 
the children. It is in those oases that it seems to me 
there is a particular need not only for an enquiry at the 
time custody is awarded but for continuing supervision. 
One wonders whether such children should not, if there 
Printed image digitised by the University of Southampton Library Digitisation Unit 
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is no other way of doing it, come before the juvenile 
court as being in need of care or protection. It seems 
to me that in many cases that phrase describes exactly 
what those children need, and I would say that any such 
enquiry and supervision should be compulsory, not per- 
missive. I understand that at the present moment it is 
permissive for a welfare officer in certain courts to make 
enquiries of the type I am mentioning, so that a proper 
plan oan 'be made for the children. But I understand 
that that is not compulsory. It occurs,, I believe, only 
in the London area at the moment, and has not been 
widely extended. It seems to me also— and this I take 
from the papers that you sent me— that in many cases 
the question of the custody of the children does not 
come before the court for discussion, because some 
arrangement has been made between the parents before 
the case gets to the court. These cases I would regard 
as particularly dangerous. It seems to me that the 
parents have made their own arrangements in a sort 
of bargaining way without any outside trained worker 
going into the question as to whether these arrangements 
are in fact the best in the interests of the child. I would 
have thought that it was important in all cases, including 
those in which the question of custody has not been 
mentioned, that there . should be some enquiry at the 
time and that there should be some measure for continu- 
ing supervision. 

Finally, 1 would like to make a general observation 
Which seems to me to be relevant although perhaps not 
directly concerned with the child. As a result of work- 
ing a lot amongst unhappy children, it has seemed to 
me that the greatest fault is that marriage is much too 
easy. In Cyril Burt’s book, I came across a very apt 
quotation from Alexander Paterson, who was a great 
authority, in which he said, speaking of the London poor, 
“ Marriage is the commonest of all juvenile offences ”, 
and it struck me that that summed up to some extent 
what I wanted to say. It seems to me much too easy 
for young folk to get married without any preparation 
whatever, and it is just those folk who seem to make in 
many instances the sort of marriage which comes un- 
stuck and in which reconciliation seems to be a little 
bit late in arriving. One feels that the education of such 
people for marriage should have begun at a very much 
earlier stage. And broadly speaking, it seems to me 
fundamental, if one is to help the children, that marriage 
must become more difficult rather than that divorce 
should become more easy. 

9138. Thank you very much. There are two ques- 
tions I should like to put. First of all, I want to take 
the procedure with which I am familiar, with regard 
to wards of court, and to ask you whether you can 
make any suggestions as to that. In cases in the Chan- 
cery Division concerning wards of court, there has 
already been a separation and a contest has already 
arisen, as a rule, between the parents. The first thing 
the court addresses its mind to is what is best for the 
child. And it is with that in view that everything is done. 
First of all, we invite both the parties to put in their 
evidence on the subject in the form of affidavits. We 
do not by any means take it that the so-called guilty 
party should not have custody, especially in the case of 
a mother and a young girl, and we do not take it as 
a matter of course that access must be very limited. 
It depends on the circumstances. When the affidavit 
evidence has been given, which the judge can read, each 
party is at liberty to cross-examine the other party’s wit- 
nesses and almost always lawyers are engaged in these 
cases. The cross-examination takes place before the 
judge who has charge of the matter. He makes up his 
mind what is best in 'the interests of the child. His 
order may be for custody to one with access to the 
other, it may be that access is limited, it may be in 
some cases (where the parents have fallen out but are 
both perfectly decent people), a matter of sharing the 
holidays. Once that has been done there is nothing 
further in the way of inspection. Any necessary inspec- 
tion of the homes will have been done beforehand by 
the Official Solicitor. The parties are left to carry on, 
but the order is never a final one. It is made only 
until further order, and at any time either of the parties 
may apply to have it varied. But the arrangements having 
been made ito the best of the judge’s ability, we are in- 
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visitors to go to the homes and inspeot from time to 
time. Now that is the general practice, as I know it, in 
that very limited class of case, and I would like to have 
your observations on that. — Obviously, with the very great 
care that is taken at the beginning, with the enquiries, 
affidavits and opportunities for cross-examination, it is 
almost certain that the plan made is a good plan ; a 
great deal of trouble has been taken over it. 

9139. “The best plan that is available” is all you can 
say, if the parents fall out. — There is such a good enquiry 
that the need for continuing supervision in those circum- 
stances is less. It seems to me that the more trouble one 
takes at the beginning the more right one is going to be. 
I do not quite know what happens if circumstances alter 
materially in the case you have outlined. Suppose 
custody after this very careful enquiry has been given 
to the mother and the mother dies? 

9140. In that case the father or the person with whom 
the child was living after the mother’s death would bring 
the matter to the attention of the court. — <It could come 
back to the court? 

9141. Yes. If the person with whom the child was 
living did not bring it to the attention of the court, you 
may bo quite sure the father would. — >1 would say that 
that type of enquiry and that type of order would satisfy 
me. The second point that you make, about whether 
it is a bad thing or a good thing to have inspectors 
going into homes and seeing how people are getting on, 
is, of course, a very fundamental one. The right of the 
individual to be free from “ snoopers ” and enquiries 
balanced against the right to happiness of the children is 
a very difficult philosophical question to settle. I was 
arguing the other day with the woman chairman of a 
committee, who said that she would not have people 
prying in her house even if the children were unhappy. 
She felt she had the right to make the children unhappy 
and it was nobody elsc’s business. If there is physical 
cruelty, the National Society for the Prevention of Cruelty 
to Children will investigate ; the bruises are there and 
there can be no question about it. The trouble is that 
one cannot see 'bruises on a child’s mind. The question 
is at what stage should there be a right of investigation 
in cases of mental cruelty to the children. 

9142. I sec. I am not, I think, personally very much 
against “ snoopers ” if they are fulfilling a useful object. 
The only reason for my observation was that I do not 
want a child disturbed more than is necessary, once 
the best arrangements one can devise have been made 
for its welfare ; and in the cases I have in mind, if the 
child is with one parent and anything is going wrong, 
the other parent will be by no means unwilling to bring 
it to the notice of the court There is one other point — 
the question of preparation for marriage. That matter 
is, I am afraid, outside our terms of reference, but I 
cannot resist asking you one question on it. What would 
be the nature of the preparation or education for marriage 
of young people which you would suggest? — I would 
suggest that for adolescents there should be, very definitely 
as part of the educational system, classes in parentcraft, 
in homecraft, in keeping a home together ; I believe that 
if one begins with these material things, a great deal of 
the non-material considerations will follow. It seems to 
me that so often marriages begin to go wrong at the 
material level of lack of comfort, lack of effort, even 
bad cooking, bad management inside the household. I 
would therefore like to make a start with preparation for 
marriage at that.level. If that could be combined with a 
sex education grafted to ethical standards, one would then 
have some very definite preparation for marriage. The 
difficulty about sex education at present is that it is 
carried out purely on a scientific basis without any ethics 
attached to it at all. That may, in fact, be dangerous. 

9143. Would you suggest that that preparation should 
be given at school or should there be some compulsory 
attendance at a later stage after the children have left 
school?— It is generally unsatisfactory to give it at school. 
They are too young, going through puberty, at a stage in 
their teens when it is unsatisfactory, and probably a very 
much better time is when they are seventeen or eighteen 
plus. I think I am right in saying that the general body 
of opinion is against such preparation being given in the 
schools to children under fifteen. With the compulsory 
attendance of young people for continuing their education 
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after leaving school, it seems to me that there is an 
opportunity of adding these subjects. During the war, 
I understand, some of the most popular lectures to the 
people in the Services were on this subject of parentcraft 
and home-making. They were then at a stage when 
marriage was not too far away from them, grown up and 
independent, and it 'was at that stage they wanted the 
information. 

9144. [Lord Keith): Are you familiar, Professor, with 
the extent of the work done by children’s officers? — 
Under the Children’s Committee? Yes, pretty well. 

9145. Suppose there were 25,000 cases in England that 
had to (be investigated in respect of custody of children — 
of course these would be spread over the whole country — 
do you think that would be a grave additional burden 
that would involve some increase in the stalling of the 
children’s service? — 1 think it would involve some increase 
in statf, that is why I had put probation officers lirst — 
for this reason, that if one is right in saying that propey 
care of children from broken homes would diminish the 
number of juvenile delinquents, the extra work under- 
taken in the field of divorce would be balanced by a 
lessening of the amount of work in the juvenile court. 

9146. You favour the probation service? — On the 
whole, yes, but 'I know how overworked the probation 
officer of a juvenile court is today. I know the number 
of children’s officers is increasing and it may be that with 
a little extra help they could cope with it. 

9147. I would have thought myself, from the little 1 
know, that the probation service was more overworked 
than the children’s service. — I would agree, but one is 
always hoping that the probation officer will have less 
work whereas .the children’s officer, I think, will have 
more work in the future. 

9148. On the question of custody, we have heard a 
certain amount of evidence that where a parent has been 
given the custody of the child, it is often very bad and 
very disturbing that the other parent should have access. 
Now, what is your view on that? — It is difficult, ft 
depends so much on what the access consists of. If, for 
example, the mother has the custody of a child and the 
father is allowed to see that child from time to time — 
if he merely meets little Johnnie, takes him for a good 
feed, then to the pictures and then sends him home 
again, that seems to me to be an awfully futile business. 
If there is any real part to be played by a father in the 
bringing up of a child (and of course there is), he must 
take his share in helping the child to develop its 
character ; therefore something more is wanted than a 
meal and a visit to the cinema. The child must see 
enough of .the father in cirqumstances which permit of 
a real friendship developing and in which the child can 
discuss its problems with the father. The father should 
be able to take an interest in the child’s educational and 
physical progress. That, it seems to me, can only be 
achieved by the father living with and getting to know 
the child. An arrangement of that sort ought not to 
be disturbed, provided that, if the father marries again, 
his new spouse is prepared to play the game with the 
child. Access does so often mean, however, a mere 
chance visit of the sort I have described, which is up- 
setting to the child. 

9149. There is not only the chance visit that may be 
unsatisfactory as being of no real benefit to the child, 
but there are .the other cases where access may be defi- 
nitely disturbing to the child and very open to investiga- 
tion — for instance, where the parent who has access tries 
to get the whole of the child’s affection, making sug- 
gestions against .the other parent. I have known cases 
where I would say that it really was bad for a parent, 
whether the mother or the father, to be allowed access 
at all. — I would agree. 

9150. How are you going to decide whether access is 
going to be really bad for the child, or beneficial and 
therefore to be allowed, or of neutral value such, as the 
case of taking Johnnie to the pictures and giving him a 
good time? — What I had in mind when I pleaded for 
some form of continuing supervision was that, if it be- 
comes obvious that the child is disturbed, the matter would 
be re-opened. 

9151. It is a very difficult thing to investigate. — Very 
difficult, but the question does arise in other ways — for 
instance, when a juvenile court puts a child on probation 



at home and then has to alter its decision and send 'him 
away after all because the .parents prove to be a bad 
influence on that child. 

9152. On the first branch of your statement, may it be 
that the factors that have caused broken homes in the 
parents’ lives are just the factors that make for delinquency 
among the children? What I am thinking of is this; 
it may be that the parents are just bad, it may be heredity 
or it may be that they have been brought up in a bad 
environment and that their background makes for the 
broken home; then that very same background is re- 
transmitted to the children and causes juvenile delinquency. 
If you could improve the parents and the parents’ out- 
look, then a great deal of the juvenile delinquency would 
disappear. Do not the same factors which operate in 
the case of the parents also operate in the case of the 
child? — I think that is very true. If one or both of the 
parents arc very easily provoked into bad tempers very 
likely the children will be also, and the home breaks up 
because of the constant tempers. It would be unfair to 
say the child was bad-tempered because the home has 
been broken up ; there is the hereditary factor. I would 
absolutely agree that the way to tackle the problem is to 
get parents to try to cure themselves so that their children’s 
hereditary tendency will be evened out a bit by their better 
environment. 

9153. [Mr. Justice Pearce ): You have referred to the 
barring of access to the guilty party in certain cases. |n 
what you call “ arranged ” divorces, the guilty party, so- 
called, is, I should have thought I could go as far as 
saying, never barred by the court. The present practice 
is that the court will only bar a parent from access to 
a child if it thinks that the parent’s influence is corrupt- 
ing, sexually corrupting, or that he or she is trying to 
undermine the child’s loyalty to the other parent, for 
instance, where the father cannot take the child out with- 
out saying how frightful the mother is. A bar on access 
is imposed on a parent only after the court has warned 
him or her two or three times that if the behaviour con- 
tinues, access will be disallowed. I know of several 
cases where the warning has been ignored and the right 
t,o access has been taken away. But in the normal case 
the court allows access to the guilty party, with boarding 
school children, usually half the holidays, with non- 
boarding school children, usually a whole day every 
three weeks or something like that, and a few nights in 
the holidays. 

The problem, however, which I want to put to you is 
that of the case where the parties do not want the court 
to intrude. In the average case the parents make their 
own arrangements. In those cases both parents will 
probably be trying to do their best for the child but of 
course they may be selfish and biassed and upset by the 
break-up. Now, if qvery single divorce case is investi- 
gated by a welfare officer, it will mean, of course, a good 
deal of expense, a good deal of interference with people’s 
private arrangements, and in most cases it will probubly 
be found that the arrangement the parents have made 
is the best one. In some cases it will be found that it 
is not. In those where it is not, there is this further 
problem : is the court going to impose on the parents an 
arrangement which they did not want, with the possibility 
that even though the court’s arrangement is in theory a 
better one, it would in practice work out worse for the 
children because it would not have the parents’ enthu- 
siastic co-operation behind it? In the undefended cases, 
the .court can never get to the bottom of the matter 
without an investigation. Is there any means of gauging 
whether there are so many cases where the wrong arrange- 
ments are made that it would be worth while investi- 
gating all the cases in the hope that some cases would be 
found in which better arrangements could be made for 
the children?— I have no figures as to the proportion of 
unsatisfactory arrangements. I can see your point about 
the vast amount of work involved perhaps for very little 
gain. But I should have thought it would have been 
worth while, for a period, investigating all cases so that 
the arrangements for the children could then be approved 
by the judge after an enquiry. ' 

9154. What you would have to have, I think— probably 
the 'best feasible scheme— would be an enquiry by some- 
one, say the local children’s officer or the probation 
officer, who wtould merely bring before the judge the 
bad cases?— It could be a very short enquiry. The result 



Printed image digitised by the University of Southampton Library Digitisation Unit 



MINUTES OF EVIDENCE 



945 



28 January, 1953] Professor Alan Moncrieff, C.B.E., M.D., F.R.C.P. 



[Continued 



might be that nothing could be said against the arrange- 
ments at all ; the home is known ; the father is a decent 
person. The divorce js just bad luck. That would not 
mean a great deal of work if it can be accepted from you 
that the vast majority of the arrangements m undefended 
cases work well. 

9155. I am not sure you can accept that from me. I 
am merely going on the assumption that the average 
parents want to do the best for their child. — When they 
have got to that emotional state between themselves I 
doubt whether they can make plans which are the best 
for the children. Their first thoughts may be not in .the 
interests of the child but getting on with the divorce as 
quickly as possible. ■ 

9156. That may be so in a large number of cases where 
the question of custody is not really the deciding factor 
but in some cases a parent will contest the whole suit 
although interested only in custody. Some parties, I 
should have thought, possibly do not defend cases they 
might have won because they think the arrangements 
about custody would be satisfactory to them. — I do not 
know enough about procedure, but presumably in pre- 
senting cases fo$ divorce the solicitor concerned has to 
go into the question of the welfare of the children. Is 
it possible that the solicitors could be given some sort 
of responsibility for producing a plan for the children 
which the judge would have to approve? 

9157. I do not think that would have any practical 
Value. Solicitors are just as badly placed as the judge. 
They see a perfectly nice person sitting telling her story. 
They have not seen her looking after the children and 
she may be a frightfully bad mother. I think that one 
has either to have trained personnel — whichever service 
is chosen — investigating every single divorce where there 
are children and reporting to the judge whether a case 
needs further investigation or not, or to leave things as 
they are in cases where the judge would never get the 
full picture without enquiry. — I should come down on 
the side of investigating every case, because I think there 
are some cases where severe damage is being done to the 
children because there is not an investigation. 

9158. Now I want to ask you a question about this 
matter of supervision. My Lord has told you what 
happens in the Chancery Division. In the Divorce 
Division wh'at happens is that where there is not a fight 
the judge may try to find out about the children and 
study what the .parents both want. You may take it that 
that is fairly ineffective. Where there is a fight the judge 
hears the parents possibly, depending on the charge, on 
the care of the children and possibly hears relatives — I 
do sometimes see grandmothers. He has the report of 
a welfare officer who has been into the home and talked 
these things over with the people, and then he comes 
to a decision. Would you say then, if he is dealing with 
a child of seven, that you would have somebody investi- 
gating that child every few months up to the age of 
fourteen? — Not every few months, but I think perhaps 
an annual report might be a good thing. 

9159. Annual? I have used two methods. Dealing 
with the case where there was no reason to suppose there 
was trouble ahead, I have asked the welfare officer to 
look in on the parents rather unostentatiously every two 
months or something like that. Then I have had cases 
where I have made them both promise to write to the 
welfare officer if either thinks the other is being disloyal. 
That is a possible way — ito say to the parents, “ Write to 
the welfare officer ”, and of course then they will. — It 
seems to me that the six months immediately after the 
pronouncement of the divorce are going to be a disturbed 
period for the child in any case, with new surroundings, 
and a new life. I should have thought that after about 
six months at would be a good thing if the child was 
seen in its environment in the home by a trained social 
worker, and possibly at that stage the matter written off 
for the time being and then, as I say, possibly some sort 
of report obtained perhaps a year from then or some- 
thing like that. There may be other instances where the 
visiting probation officer is less happy and may want to 
come again more frequently. 

9160. Are you talking now of the general cases? You 
see, the huge proportion are those that are never con- 
tested. — I am discussing ordinary, general cases really. 
I should have thought at least one visit in those would 
have been advisable. 
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9161. A sort of follow-up after a year?— Something of 
that sort. 

9162. Yes. Now, about access. I gather that you are 
not one of those who think that access is bad for ithe 
ohildren? — I am not. 

9163. When the mother goes off with the children, it 
creates social injustice if you say to the father, “ You are 
never going to see your children”. The attitude taken 
by the court is never to bar access unless there is a really 
serious reason against it. You would not disapprove of 
that?— No, I would not. 

9164. Arc you not under-rating the good meal and the 
cinema with Johnnie, because you see the point is, it 
keeps the father in contact? The child may run into 
trouble in its lifetime and think, “There is a father who 
gives me a meal, I might go to him in trouble ’’.—That is 
better than nothing ; I should be disappointed if that was 
the only contact that took place. We want something 
rather more than that. If out of that could grow a better 
relationship between the child and the father, that would 
be better. 

9165. You would prefer a week by the sea rather than 
lots of odd lunches and so on?— -I think so, yes. 

9166. There is one other question I should like to ask. 
When a judge sees the child in these cases he can adopt 
one of two methods. One method is to discuss whait the 
child thinks of the mother and father, what it really wants 
and so on. The other way is to dodge round the fringes 
and for social conversation to talk about birthday parties 
and whether daddy came and so on. One sometimes gets 
quite a good reaction out of. that method, but of course 
one is often left pretty neutral as a result. I would like 
to have your view. The latter method is the one I am 
inclined to adopt as a rule. I feel the other way puts 
too .much of a responsibility on the child, who may have 
been filled up with propaganda and feels he has got to 
work on you. He is too much the arbiter of his own 
destinies. Do you think that it docs not hurt children 
of eight, nine and ten at all to ask whom they want to 
live with and to let them hold forth on the subject of 
their parents’ divorce?— It is an awfully difficult problem. 
1 do not think it does children any harm to talk about 
it freely. They have been living in the atmosphere where 
everybody :has been .talking about it. It seems to me 
that an outsider can help them if they feel he is there 
lo help them. I think that it can do no harm for the child 
to talk freely, if there is a trained person to distinguish 
between the child’s natural feelings and the propaganda. 
1 should have thought it did no harm but it is very time- 
consuming. It is not a ten-minute job. 

9167. They run down in thirty minutes as a rule. — I 
should have been afraid that, time being so precious, one 
would have to break off just when things were getting 
interesting. 

9168. { Lord Keith)-. Might I ask one question in supple- 
ment? Is .it any good, do yon think, to say to a child, 
“Would you rather stay with Mummy or with Daddy”?— 
Not just that plain question. 

9169. You do not think that the answer should influence 
the judge? — No, I do not think so. 

9170. (Lady Bragg): Suppose .that the child was visited 
hy the welfare officer at the end of six months and he did 
find that the child had behaviour problems and was 
unhappy, and reported back to the court, what would be 
the next step? It would not necessarily mean that the 
child was with the wrong parent, would it? — Not neces- 
sarily. I imagine that the welfare officer would not only 
report on the circumstances as found, but would possibly 
make suggestions on what we might broadly call treat- 
ment ; he might well say that the child was very disturbed 
and that he thought possibly psychological treatment ot a 
different school might help. 

9171. Would not the judge have taken over a new 
function in a way? He would then become a kind of 
welfare officer himself?— He would be on the way to 
becoming a children’s specialist. 

9172. I see ; rather a curious situation perhaps? — I 
suppose the .trained worker could urge on the parent 
certain lines of managing the child, but possibly that 
would have to be done as a good turn rather than with 
any authority. 
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9173. It seemed to me that there were these two possi- 
bilities, either ithe welfare officer 'takes the responsibility 
upon himself or herself of acting in an advisory capacity 
to the child, or the welfare officer reports back to the 
court on the position. In the latter event I do not see 
what happens next, unless the welfare officer is quite sure 
the child is with the wrong parent? — I think if things are 
grossly wrong, the welfare officer must report back to 
the court, but there may well be instances where friendly 
advice on the occasion of the visit is all that is required. 

9174. (Mr. Beloe ): As I see it, there is a principle 
behind what Professor Moncrieff has been saying. Will 
you tell me if I am correct: that the State has no right 
to interfere with an ordinary child, with ordinary parents, 
unless the child commits delinquency or is cruelly treated, 
but where a child is deprived of its home by the fault 
of one or other of those parents, possibly both, there 
is a certain duty on the State, in the shape of the court, 
to see that the child is all right?— Very definitely. That 
is putting it much better than I put it. The State has 
recognised the breaking up of the home and in doing so 
it seems to me accepts some responsibility, ipso facto, for 
the welfare of the child. 

9175. Then there is just one small point. You know 
the report which the juvenile panel gets ; there is some- 
thing from the school, something about the home. As a 
matter of fact, that does not take a very great deal of 
time to produce. Do you think anything like that might 
help the judge?— Definitely. That is what I had in mind. 

I realise that its preparation does not take all that time 
and it is most useful to the court. 

9176. It is not exhaustive at all?— The official from the 
Education Department comes to the court and gives a 
report on the child which, includes scholastic attainments, 
difficulties at school, something about the home. In 
addition, the court can get a medical report at the same 
time from the school medical officer. Tnat is the sort of 
report I should have thought would be most helpful to 
the judge. 

9177. And the judge from that point would decide if he 
wanted more enquiries made? — In many of the cases, it 
would be sufficient. If it were known by the public that 
some sort of enquiry of that type would be made it might 
perhaps induce them 160 consider the welfare of the 
children a little more. 

9178. (Mr. Justice Pearce ): It would not be any use to 
me at the early stages to be told anything excqpt .as to the 
arrangements which are to be made for the child. If I 
am told that they are not the best that can be made, I can 
get reports from somebody. To say that the child is bad 
at school, or bad at this or that, is no use to the judge, 
but if he is told that the child ought to be with the 
grandmother, the judge knows what he is doing. (Mr. 
Beloe ) : Mr. Justice Pearce is suggesting a different quality 
of person from the one you and I were thinking of? — Yes, 
he is. 

9179. {Mr. Mace) : Do I understand that you want the 
children of parties to divorce proceedings to come before 
the juvenile court? — What I suggested was that that might 
:bc one solution, where it was obvious that the arrange- 
ments that had been made by the parents had not been 
approved 'by the court at all and were bad for the child ; 
in that case the child might in fact qualify to be brought 
before a juvenile court as being in need of care or pro- 
tection. 

9180. You appreciate thiat for a child to go before the 
juvenile court would cast some stigma on the child? — 
■Not if the child is in need of care or protection. The 
stigma then is on the parents. 

(The witness 



9181. You are on the panel of a juvenile court. Have 
you ever been outside a big juvenile court where the 
parties are waiting to be heard? — Yes, Sir. 

9182. That is when the youngsters meet ; some of them 
are kept waiting two hours for -their cases to be heard, 

,1 want to .avoid the children of parties to divorce proceed- 
ings having to come into that atmosphere. You do appre- 
ciate that? — I see your point, but that is a criticism more 
of -the court arrangements than of my proposal. 

9183. (Mr. Flecker): In divorce cases, I believe it is 
normally customary for children who are material wit- 
nesses to come into the court and give evidence to the 
judge with counsel present, probably their parents there as 
well. I have no doubt they are treated with extraordinary 
kindness by everybody concerned. I wondered if you 
would be prepared to say if that was a good thing for the 
child, or whether it would be well to .advise that, unless 
there was some reason against it, the evidence of a child 
should be taken privately by the judge. Have you any 
views on that?— -Definitely. I think it is a shocking expert- 
cnee for a child, however kind the court may be, to have 
to go and give evidence in that way. If it can possibly be 
avoided 1 think it should be. 

9184. Very occasionally teachers h-ave given me the im- 
pression that they could give more help in regard to reports 
on a child, because they see the child’s work beginning to 
go down suddenly and so forth. Is it your opinion that 
the welfare service do .make use of the schools as they 
should .and that the schools a-re as co-operative -as they 
should be?— I think that the schools are always co-opera- 
tive if asked. I think we tend to forget the large part a 
teacher plays in a child’s life and more use could be made 
of it. Public schools are rarely asked on these matters. - 
(Mr. Flecker): They usually take the initiative, in my 
experience. 

9185. (Mr. Brown) : I would like -to say a word or two 
about your statistics. The first series • of statistics was 
based on the study of children coming from homes where 
there were defective family relationships. Is that correct? 
—Yes. 

9186. Only a proportion of them would be coming 
from broken homes? Can you tell us what proportion 
was from broken homes?— No, Sir, not offhand. It is in 
the tables in the book. 

9187. Is the proportion of broken homes due to divorce 
also given?— The Burt figures were in respect of homes 
broken by desertion, separation or divorce, not by death. 

9188. A separate series of statistics was based on child- 
ren from homes where there was a disturbed home 
atmosphere. What is the meaning of “ disturbed home 
atmosphere ”? — It was described as a child living with one 
parent and the parents living apart. 

9189. From these figures, again, can you tell me the 
proportion duo to divorce? — No, Sir, not without reference 
back. 

9190. Are you familiar with -Professor Ferguson’s fairly 
recent study?— Yes. 

9191. Would you agree with his general conclusion that 
the broken home is not a major factor in juvenile delin- 
quency?— Not altogether. There are various puzzling 
things about Professor Ferguson’s figures. 

(Chairman) : Thank you very much for coming to help 
ns. 

withdrew.) 
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1. We beg to submit a memorandum in relation to the 
Matrimonial Causes Act, 1937 (England), and the corre- 
sponding Act in Scotland. 

2. According to the above Acts a petition for divorce 
may be presented to the court by the husband or the wife 
on the ground that the respondent is incurably of unsound 
mind, and has been continuously under oare and treatment 
for a period of at least five years immediately preceding 
the presentation of the petition. 

3. In either case it must be shown that the pursuer has 
not been guilty of such wilful neglect or misconduct as has 
conduced to the insanity. In England the Act includes 
those who are under treatment as voluntary patients but in 
Scotland voluntary patients remain outwith the Act. 

4. Considerable dubiety has always existed in relation to 
the proper interpretation of (1) incurability and (2) con- 
tinuously under care and treatment. We understand that 
incurability means that there is reasonable certainty that 
the patient will not recover, but that it is not necessary 
to state that recovery is utterly inconceivable. Con- 
tinuously under care and treatment is taken to mean that 
if .the patient is allowed home for .a few days subsequent 
proceedings may be invalidated. 

5. We were strongly opposed to the Matrimonial 
Caiises Act at the time of its introduction, and we are just 
as strongly apposed to it today. Our opposition is based 
on the fact that we believe it to be an unjust Act which 
adds considerable difficulty to the treatment and care of 
a group of persons who, because of their particular dis- 
ability, arc unable to safeguard their own interests ; they 
are differentiated and penalised because of an infirmity 
which they have had no power to prevent or resist. 

6. For the sake of conciseness and clarity we have 
attempted to tabulate the medical grounds which have 
influenced us in our opinion. 



(A) General criticisms 

(1) Divorce is not allowed on the grounds of physical 
disease or injury, which may 'be severe, incapacitating, 

‘ prolonged over many years or incurable, and which may 
prevent the sufferer fulfilling the obligations of the mar- 
riage contract. In this Act, therefore, an invidious dis- 
tinction is made between those suffering from physical 
illness and those suffering from mental illness. This dis- 
tinction is invalid from a medical standpoint, and from 
a humanitarian standpoint unfair. Both groups of 
people equally are ill and suffering. 

(2) The invidious distinction thus made between 
physical and mental illness increases the stigma already 
excessively attached to mental illness and to treatment m 
menital hospitals, and thus renders more difficult the 
treatment of mentally ill persons in our community. 

(3) Divorce on the ground set out in this Act can 
and docs bring great unhappiness to certain mentally ill 
people, by depriving them of the continued affection and 
support of their spouses and by removing their hopes of 
recovery and of a return to their homes. By inflicting 
a further severe blow it adds yet another mental stress 
to those which have precipitated the illness, and dim- 
inishes the chances of an eventual recovery. The fact 
that the doctor who is treating the patient has to certify 
that he or she is incurable, prejudices confidence and 
co-operation in treatment. It is obvious that treatment 
is very unlikely to have a successful outcome when the 
doctor himself has stigmatised it as hopeless. 

(4) It seems that many who have spoken and felt 
in favour of this Act have entertained two serious mis- 
apprehensions. First, that after a period of five years 
continuous care and treatment in a mental hospital a 
patient is necessarily without affection, proper feeings, 
interests and sensibility, and is in effect intellectually and 
emotionally dead. Second, that insanity is frequently 
caused by the “ irregular and vicious habits of the insane 
.person ”, and is therefore self-induced. These misappre- 
hensions have enabled intelligent men and women to 
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hold a prejudiced view of a situation which otherwise 
would have appealed more to their sense of justice. 
Though in some cases a state of dementia develops, a 
person may after five years’ continuous stay in a mental 
hospital still be in many ways well-preserved in person- 
ality, sensitive, and discriminatingly aware of events. It 
must be said also that mental illness is still too often 
thought of superstitiously by the lay public as a punish- 
ment or just retribution: and it is this distorted view 
which seems to sanction a further punishment of the 
unfortunate and sick individual, carried out under the 
terms of this Act., If blame for the illness in these cases 
is to be laid at the door of some one individual, it should 
in some instances be laid at the door of the spouse, 
who may later be the petitioner for divorce. In many 
instances we have been required to inform patients that 
an action of divorce is being sought and has been 
granted. When this very painful duty has been carried 
out many of the patients have replied by saying, 1 
have done nothing to deserve this ”. 

(B) Criticisms of the details of the Act 

(1) Insanity is too vague a term. It is a term of legal 
convenience, not a medical entity. There is no such 
disease as insanity. Insanity stands for a congeries of 
mental illnesses, with very different features, causes, and 
outcomes. To legislate for all these illnesses as if they 
were similar is entirely arbitrary and unsatisfactory. 

(2) To judge the outcome of an illness from a period 
of five years’ observation is arbitrary. Curability and 
incurability are not fixed aspects of illness. What may 
be incurable today may be curable by new methods of 
treatment next year, or five, ten, twenty or more years 
hence. Already the brain operation of leucotomy 
makes a statement of incurability in certain cases very 
difficult. Further advances in treatment are to be 
expected. It must also be stressed that mare or less 
spontaneous recoveries occur after five years, and more 
than five years, of continuous care and treatment. 

(3) This Act makes distinctions between periods of 
treatment in hospital on a certified and on a voluntary 
basis. It tends to prejudice the voluntary system of 
mental hospital treatment. It must be recognised that 
a break down in mental health necessitating admission 
to a mental hospital may be prefaced by months or 
even years of domestic discord and unhappiness. 
When mental hospital admission is decided upon for 
one of the marriage partners, the possibility of a 
divorce may therefore be in the minds of both parties. 
The sick individual may for this reason hesitate to accept 
in-patient treatment: while the spouse may press for the 
sick person’s certification rather than for treatment on 
a voluntary basis, which might not count for divorce 
purposes. Later, periods of parole, the willing re- 
acceptance of the sick individual in the home, and dis- 
charge from the mental hospital, may all be treated in a 
biassed way, if the question of a divorce is at issue. 
Cases oan be quoted from the English courts of the 
anomalous situations which may arise. 

7. For the above reasons, we trust that divorce because 
of insanity will be earnestly and seriously reconsidered, 
and we hope that the Act may be rescinded. In our 
opinion the continued operation of the present Act is an 
important factor leading to the disorganisation of society 
by effecting a transgression of the marriage contract, and 
the sanctity of the marriage vows. 

8 We recognise that there are many hard and unfor- 
tunate cases but we believe that it would be possible to 
settle such cases on their merits, judicially, rather than by 
Act of Parliament. Individuals and circumstances vary 
so much in each particular case that, in our opinion, it 
is impossible and iniquitous to formulate rules and regula- 
tions which can be applied to all and sundry. 

{Received 20th December, 1951.) 
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9192. (Chairman): Professor Sir David Henderson and 
Dr. Batchelor, may I read through your qualifications so 
that you can correct me if I have not got them right? 
Professor Sir David Henderson, you are M.B., Ch.B., 
M.D., F.R.F.P. & S. (Glasgow), F.R.C.P.E., F.R.C.P., and 
you hold the Chair of Psychiatry at the University of 
Edinburgh. Is that all correct? — ( Sir David Henderson) : 
That is correct. 

9193. And Dr. I. R. C. Batchelor, you are M.B., 
M.R.C.P.E. and a member of the Psychiatry Department 
at Edinburgh University? — (Dr. Batchelor): Yes, I am a 
lecturer in psychiatry at Edinburgh University. 

9194. You have kindly given us a very clear and help- 
ful memorandum. Before wc ask you any questions would 
you like to add anything to the memorandum?— (Sir David 
Henderson) : No, Sir, I do not think so. I think we should 
like to apologise for having the temerity to present a 
memorandum of our own without the backing, so to speak, 
of our colleagues or any association. We are 'here purely 
as individuals presenting our own personal views. 

9195. No .apology is needed. We have many memo- 
randa from individuals and yours is of great interest 
because those who suggest that insanity as a ground for 
divorce should be abolished are comparatively few in 
number. If there is nothing more you wish to add, I have 
one question to .put .on the last paragraph of your memo- 
randum. It was the only part I felt difficulty in follow- 
ing. After recommending that insanity as a ground of 
divorce should be struck out of the Act you go on to 
say: — 

“ We recognise that there are many hard and unfortu- 
nate cases but we believe that it would be possible to 
settle such cases on their merits, judicially, rather than 
by Act of Parliament. Individuals and circumstances 
vary so much in each particular case that, in our opinion, 
it is impossible and iniquitous to formulate rules and 
regulations which can be applied to all and sundry.” 

I do not see what you have in mind when you say that 
hard cases should be settled on their merits, judicially. 
Surely you have to determine what are the grounds upon 
which the court can or cannot grant a decree of divorce or 
separation. How can you envisage the matter being 
brought for a judicial consideration at all unless you lay 
down something in a statute? — I think we felt it was 
impossible for us to see a way out of this particular 
dilemma, 'but we thought maybe the legal people could 
determine how they might .perhaps approach this matter 
judicially without enlisting the aid of an Act of Parliament 
to carry it out. 

9196. The judiciary cannot very well interfere in the 
private lives of people unless there is an Act of Parliament 
which enables them to do so. Furthermore, where a 
couple have fallen out, unless one or the other is given 
the .power to go to the court, the court cannot intervene. — 
I thought that one or other of them might make a com- 
plaint and be able to state a case which could go for 
argument to, say, the Court of Session, where the whole 
position could be discussed without there having to be 
some Act of Parliament or special regulation laid down. 

9197. (Mr. Justice Pearce): I think Sir David means that 
the case should be argued before the court and the court 
should 'have a discretion to grant or refuse a divorce. — Yes, 
give the court a discretion. That is the point that I have 
in mind. There are so many people who are characterised 
as being insane, yet at the same time have sufficient reason 
whereby they can instruct a lawyer to appear for them. 

9198. ( Chairman ) : Supposing that it was not considered 
practicable today to abolish the ground of insanity, I 
wonder if you have considered any alteration of the 
existing law? — I have not given any consideration to any 
other .proposal. I felt that this was an issue which could 
•be tackled entirely on its merits. I have had so much 
experience in relation to insanity that I have no hesitation 
in feeling that the Act should merely be rescinded in this 
particular because of the hardship. I have not formulated 
any alternative proposal, 



9199. Does that apply to you also, Dr. Batchelor? — 
(Dr. Batchelor): Yes. 

9200. Then I will not pursue that point. I have only one 
more question. In your view, is it possible today to say 
that anyone is incurably insane ? — (Sir David Henderson) : 
Yes, I think it can be said, after a time, presumptively 
anyway, that one cannot do any more and that the con- 
dition has lapsed into such a state that one cannot look 
forward with any optimism to any betterment of that 
person’s condition. I think one can go as far as that. 

9201. (Sir Russell Brain): Your memorandum is so 
clear that I have really little to ask on it, but would it 
be fair to say that you feel that incurable disease of the 
mind does not differ in kind from incurable disease of the 
body? — Yes, that is my view. 

9202. You would not accept the view which has been 
put that it is more disruptive of the marriage state for a 
person to suffer from an incurable disease of the mind than 
from an incurable bodily disease? — The former has greater 
reverberations on the family and the family group, there 
is no doubt about that ; all the implications regarding such 
problems as marriage of any children of a family where 
mental disease exists, and a great many other things, come 
into the picture ; which does make it much more serious 
than the question of physical illness. Yet actually so far 
as the married state is concerned I consider that mental 
illness is no more disruptive that some forms of physical 
illness, though it has greater reverberations. 

9203. I thought it would be helpful to, the Commission 
if you could comment on certain particular points, assum- 
ing incurable insanity remains a ground for divorce. Ill 
put them individually perhaps you would say whether you 
■would wish to answer or not. If incurable insanity remains 
a ground, is it desirable to retain the requirement of a 
period of care and treatment or should there just be medi- 
cal evidence that the insanity is incurable? — I think I 
would prefer that there should have been a .period of care 
and treatment. I do not think medical evidence by itself 
would be sufficient to allow one to have investigated the 
position fully enough. 

9204. Then, do you think, in the light of the effective- 
ness of modern treatment, that that period could safely be 
reduced to less than five years? — No, I do not think so. 
1 think modern treatment or so-called modern treatment is 
still in a very experimental stage and we do not know how 
far further so-called modern treatment is going to be able 
to give us a very much surer basis even than exists today. 
In the last twenty-five or thirty years things have changed 
so much in hospital practice and dn hospital work, that 
with all the associated work that is going on today in 
neuro-surgery, physiology and research, we feel it may not 
be very long before we shall be very much more knowledge- 
able about these matters of the mind than we are at the 
present time. That is the position I take. Why should 
one legislate, so to speak, for the state of knowledge at 
one time, when within a matter of a few years that know- 
ledge may change very quickly? 

9205. Would you agree that, as a result of modern 
methods of treatment up to date, many more patients are 
discharged from hospital partially recovered than was the 
case in the past? — Yes, I think more, but I would not say a 
great many more. I do not think that we get sufficient 
credit for what we accomplished in the past, before 
modern methods oame into existence. There are a cer- 
tain number of discharges that are expedited today. I 
think that there is a shorter period of hospital residence, 
but I doubt very much whether the results actually accom- 
plished are very .much better than those accomplished 
previously. That is my view. Furthermore, while some 
are partially recovered, I think a good many more are 
really satisfactorily recovered today as a result of the 
methods that have been introduced. I have had many 
people who have told me that their spouses were infinitely 
better after they had had a leucotomy or electrical treat- 
ment than they had been before and that they have been 
able to take up their family obligations and look after 
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their families to a very satisfactory extent indeed. There 
is no doubt the results have been quite impressive in 
individual instances. 

9206. They fortunately would constitute no problem? — 
No. 

9207. It is the partially recovered I was thinking of. 
If the law remained somewhat as it stands, would it 'be 
safe to apply the criterion of incurability to patients who 
have been discharged partially recovered, but who, as 
far as one can tell, will never completely recover and 
whose conduct may be abnormal? — No, I do not think 
I could go as far as that. I think that if a person can 
make a reasonable social recovery I would regard it as 
a recovery, apart from the fact of whether he had made 
a complete recovery so far as the mental aspects of his 
illness were concerned. It would be the ability to fit 
into the social life that would be my criterion as to the 
amount of recovery that had taken place. I think one 
should make a distinction between a medical recovery 
and a sooial recovery. 

9208. In other words, it would be the behaviour of the 
patient that would be the important point? — I think so. 

9209. {Sheriff Walker) : In Edinburgh there is a mental 
home called Craig House?— Yes, I have charge of that. 

9210. How many patients approximately are kept 
there?— At Craig House we have approximately 350. 

9211. And the same at Morningside? — They are both 
part of the Royal Edinburgh Mental Hospital. We look 
after a group of 1,200 patients. 

9212. Who are under care and treatment? — Yes. 

9213. You say in your memorandum that sometimes 
when you had to intimate to a patient that an action of 
divorce was being brought the patient would say, “What 
have I done to deserve this? ” or something like it? — 
Yes. 

9214. In such an instance, is it your opinion that the 
patient has a reasonable enough understanding of the 
consequences of the divorce action being served? — Yes. 

9215. And a normal emotional reaction?!— Yes. 

9216. Is that your view?— Yes, I think it is the most 
painful duty I have to carry out. 

9217. There will be many patients, I suppose, who, 
if an action were served on them, would have no under- 
standing at all. Am I right in that?— There are one 
or two, there are not many. In my experience over a 
great many years now, the vast majority have still, even 
after a period of five years, sufficient understanding and 
realisation that they are being placed in a very unsatis- 
factory position. It means that in many cases the 
children never come to see them and they have a feeling 
>of utter hopelessness which I think invalidates their 
making a recovery which, even after that 'period, they 
might otherwise do. 

9218. What occurred to me was that if a person who 

is, as it were, under permanent detention, could realise 
and respond emotionally to the injustice of being divorced 
for no offence, that would be a very dreadful injustice?— 
That is what actually happens. I have no doubt about 
it whatsoever, none at all. I think it is like kicking a 
man when he is down. Here is a person who, through 
no fault of his own, has been put under care and treat- 
ment in a mental hospital. Later there comes the possi- 
bility of divorce proceedings. The person may have led 
a respectable life, in many cases may have brought up a 
perfectly decent family, yet he is subject to this indignity 
of having a petition served on him telling him he is to 
be divorced. There is no reason for it, he has not done 
anything wrong, but it is the law. 

9219. {Chairman): You are speaking, as I understand 

it, of people who are incurably insane. If they were no't 
inourably insane there could not be a divorce? — I am 
speaking of people who have been detained far longer 
than five years in many cases, where continued mental 
hospital residence is absolutely essential, yet at the same 
time any sort of friendship or humanitarian aspect is 
taken out of their lives by the fact that those that are 
nearest and dearest to them form other attachments. 



9220. You are speaking of the contrast between the 
time before the divorce, when the person still has a 
wife, and the time after the divorce? — Yes. 

9221. And you say that these consequences follow after 
the divorce? — They follow after the divorce and they 
follow if there is the possibility of such a divorce 
occurring. 

9222. ( Sheriff Walker): In the Divorce Act there is 
a presumption that the person is incurably insane if he 
has been under care and treatment for five years, but 
there is also a provision that the contrary may be shown 
by evidence? — Yes. 

9223. Have you ever known a case in Scotland where 
it was attempted to show that the insanity was not in 
fact incurable, or has that not come within your experi- 
ence? — No, I do not think I have had any experience 
of that. 

9224. Supposing you were asked, as a medical expert, 
in the case of a patient who understands and emotionally 
responds normally, whether that defender would be in a 
position of soundness of mind to defend an action that 
was brought against him, what would be your view about 
that? Would you say he was sane enough to defend 
an action? — Yes, I think many people are, even though 
they may he certified because of their own personal state, 
yet they have sufficient ability. One does not hesitate 
to say that a person is competent to make a satisfactory 
will or competent to give instructions for the manage- 
ment of his affairs, so I think in these circumstances 
there are many of our mentally ill patients who might be 
able to put up quite a sound defence and instruct their 
lawyers. 

9225. What I am interested in is to know about the 
degree of insanity. I am assuming the insanity is per- 
manent, but am I right in thinking that the degree of 
insanity may be only very slight in a particular person? 
—Yes, that is so. 

9226. Would it improve the .position if incurable insanity 
as a ground of divorce was restricted to those cases in 
which the degree of insanity was such that a patient did 
not have an understanding of his matrimonial position? — 
T do not think so. It is mixed up with ethics to a great 
extent, but I think one has to be quite definite about this. 
Insanity in its various forms is after all an illness but it 
is an illness that is picked out and differentiated and 
regulated in this particular way and ethically and medically 
I think it is completely and absolutely wrong to do so. 

9227. {Chairman) : May I just follow that up? I quite 
follow your attitude, and it is one that gives one very 
great food for thought, but there are people who take 
the opposite view, as you realise? — I know. 

9228. I think what Sheriff Walker has in mind is this. 
The situation would be at least improved, perhaps not 
from the ethical point of view so much as the practical 
point of view, if the remedy of divorce for insanity could 
only be awarded if the patient was incurably insane and 
incapable of appreciating the meaning of the event which 
had happened. In other words, the patient must be 
quite incapable of understanding he had been divorced. 
I suppose, even then, the result might still be that his 
number of visitors would be decreased? — Yes, I think it 
would. I think the interest would be lost to a very great 
extent and I think the numbers coming under a category 
like that would be so small, it would seem to be almost 
ridiculous to introduce legislation to attempt to deal with 
such few cases. I suppose in Scotland yearly in all our 
mental hospitals together there are only about twenty 
divorces a year, which is a very small number. 

9229. (Sheriff Walker): Taking your 1,200 patients, I 
want you to concentrate on those who are incurably 
insane. — Yes. 

9230. Can you give any idea what proportion of those 
who are incurably insane would have any emotional re- 
action to a decree of divorce? — I would not be able to 
generalise about that, it is too difficult and would be most 
misleading. 

9231. I thought you indicated that those who could 
not appreciate the position to that extent would be com- 
paratively few? — Comparatively flew, yes, amongst the 
patients aged between twenty and sixty, Of course, one 
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is today dealing with many aged and elderly people, 
amongst whom the .problem does not arise very much. 

9232. (Dr. Roberton ): May I venture to ask whether 
deliberately there is no mention in this memorandum of 
mental deficiency because of it being considered incurable 
and ascertainable before marriage? — We thought we could 
only be of any help to the Commission, and perhaps do 
justice to ourselves, by talking about those cases we 
actually have had experience with and we did not want 
to branch out into other fields about which others could 
talk a great deal better than we can. 

9233. (Mr. Young): Have you experience of cases 
where on a divorce petition being served upon a patient, 
far from objecting to it he welcomes it or recog- 
nises that his wife ought to have a decree? — Yes, to be 
quite fair, I have had the experience where a person served 
with a petition of divorce has said, “This is perfectly all 
right, I am satisfied about it ”. 

9234. You would not object on principle therefore to 
a .person who is under care and treatment being divorced 
if he or she consented to it? — I would still object because 
I do not think that it would be right to take the opinion 
of such a person in regard to that or any other matter 
which was put before him. Such people are in that facile 
state of mind in which they would agree to any suggestion 
that was put to them. I would feel that I must safeguard 
their interests. 

9235. I am talking as a lawyer in this matter. You 
have just said, and we all know it is a fact, that people 
may be competent to make a will while in a mental 
hospital, and you say that there are people in mental 
hospitals who are quite competent to say that divorce is 
the best thing that could happen? — You put me in a hole. 
1 do not think I would agree all the same. I might not 
be very logical about it but I would not agree with your 
point of view. 

9236. (Chairman): I wonder if this is a possible point 
of view: even if they are willing to assent, it may be 
they are doing it either because they are rather facile, 
as you say, or simply out of sheer self-sacrifice. Is that 
a possibility?— Yes, I think it is more the facility than 
the self-sacrifice. 

9237. (Mr. Mace) : May I ask on that, is it the law in 
Scotland that a person certified can make a will? — In 
certain cases, yes. 

9238. (Lord Keith): An insane person may have lucid 
intervals. (Mr. Justice Pearce): Theoretically that is so 
in England, but it is not very easy. (Lord Keith) : Or they 
may be insane on one thing and perfectly sane on another. 
— I have frequently given a medical certificate certifying 
that so-and-so can make a valid will. 

9239. (Mr. Maddocks): Before you came to this em- 
phatic conclusion, did you consider the position of the 
people who were married to these insane .persons who 
have been in institutions for five or seven years and 
what it must be like to be tied to an insane spouse? — I 
have considered their position very much indeed, but we 
believe that medically -our first duty is to the patient under 
our care. I have to safeguard that person’s interest and 
do all I can personally to help that person to get well. 

9240. (Mr. Beloe): You said, “help that person to get 
well ”, but I thought you had established that that person 
could not get well? — I do not think so. There are all 
sorts of things that happen. Over many years I have seen 
people who have made remarkable recoveries after a far 
longer period than five, seven or even more years. . 

9241. (Chairman): That is why I asked whether you 
were speaking of people incurably insane, that is to say, 
people who will never recover? — There are so many 
curious things that happen. Even where doctors have 
given extremely gloomy reports about people suffering 
from physical illness, yet those people have been able to 
function for a great many years, so it is in our branch 
of work, perhaps even more so. We are always dealing 
with the unexpected and we see extraordinary results 
occurring from time to time, which we hardly dared to 
think were possible. 

9242. (Mr. Beloe) : Then, I understand that in the case 
of patients in your institution, even if they have been 
there for five or seven years, they can react very un- 
pleasantly to the presentation of a divorce petition? — Yes. 



9243. Secondly, people who might have recovered might 
be prevented from doing so by such an event? — Yes, j 
think it is another thing that tends to take hope out of 
people, and after all, if you destroy hope you are destroy- 
ing something that is very precious to that particular 
individual. 

9244. But then surely these people would not be con- 
sidered incurably insane if there were a possibility of their 
getting better? — I think it is so hard to lay down an 
absolute law in regard to that. 1 could not possibly 
attempt to do it. I think we can only say that so far 
as we can honestly see there is little chance of an adequate 
recovery taking place, but we are often agreeably surprised 
when such an event occurs. 

9245. So that under the Act somebody might be pre- 
sumed to be be incurably insane because he had been in 
detention for five years, and yet there might be a chance 
of recovery? — I think very much so, and I think that 
under present-day conditions, with the development of 
new hospital organisations with greater facilities for treat- 
ment along all sorts of lines, that possibility has increased. 

9246. (Sir Russell Brain) : Would you agree that there 
is a certain group of cases in which you could say that 
there is no prospect of recovery, what is called in lay 
terms softerying of the brain? — Yes. 

9247. And then would you say that there is another 
group where, although it is improbable that recovery will 
occur, it cannot be ruled out even after ten ycars?- 
That is so. 

9248. (Chairman) : In the latter case, supposing you 
were asked, is this man or woman incurably insane, whal 
would you say?— il do not know what I would say. I 
think it is a matter that would have to be very carefully 
gone into and all the aspects of the case would have to 
be considered. I do not know that one could make any 
categorical statement, it is too difficult. 

9249. (Mr. Lawrence) : The hardship which the Acts of 
1937 and 1938 were designed to relieve in this matter was 
the hardship of a man <?r woman married to somebody 
who, although still alive on the earth, was “ intellectually 
and emotionally dead ”, and therefore in rather a diifcrenl 
category from a partner who had become affected by 
some physical disease, maybe of an incurable nature, yet 
who was intellectually and emotionally alive. Do you 
follow that? — Yes. 

9250. Now what you have said in your memorandum 
has disturbed me because I gather — tell me if I am wrong 
in my conclusion — that there may well be cases where 
people have been divorced under these two Acts as being 
incurably insane who yet are far from being intellectually 
and emotionally dead? — That is what I believe. 

9251. And they are people who, so far from being 
necessarily without affection, proper feelings, interests and 
sensibility, do in fact possess all those qualities? — Up to 
a point that as quite true. 

9252. Up to a point, and yet upon the evidence of the 
superintendent of the institution they would be said to be 
incurably insane? — Yes. 

9253. And of course, if that is so, in relieving one 
hardship, the Acts have undoubtedly inflicted another. 
Is that your view? — That is my view. — (Dr. Batchelor ): 
I agree. 

9254. I think we shall have to consider this as judicially 
as we can, not as partisans on one side or the other?— 
(Sir David Henderson) : Yes, I think so. 

9255. It may be a question of .the balance of hardship 
if those are the facts. In your very wide experience, does 
this class of incurably insane person who is subject to 
divorce proceedings and who possesses up to some point 
these qualities of affection, proper feelings, interests and 
sensibility, form a substantial number? — Yes, I would say 
it forms a substantial number, maybe not a substantial 
proportion of all our patients, but a substantial number. 

9256. This is perhaps not a question of opinion or 
ethics or anything, but really a question of fact? — Yes, I 
know. 

9257. In applying the provisions of these Acts to relieve 
the hardship of a person tied to somebody who can 
technically be described as incurably insane, we must 
first inflict a hardship on an entirely innocent person?" 
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I 'think one has inflicted a hardship. One cannot get away 
from the fact that these people are ill ; why should they 
be picked out because they are mentally ill? 

9258. I am not dealing with it on those grounds because 
I think some of us can see a difference, but I am dealing 
with it at the moment solely on the question of the 
balance of hardship. I only wanted to get the measure 
of hardship inflicted by these Acts, or some notion of it. 
You would say it happened frequently? — I would say so. 

9259. ( Sir Russell Brain ) : Would you agree that in this 
group there are all degrees of feeling and awareness? It 
is not a sharp distinction? — There are all degrees. 

9260. (Mr. Lawrence ): I suppose they begin at the 
stage where they have acute sensibility and it shades off 
to emotional insensibility at the other end? — Yes. 

9261. (Mrs. Joncs-Roberls ): 1 gather that, in the first 
place, you object to insanity being specified as a ground 
of divorce? — Yes. 

9262. On the other hand, I think you recognise that 
there might be hard cases? — Yes, any amount of them. 

9263. Which you would like to hear discussed and 
settled, maybe judicially. The Chairman has pointed out 
how difficult it would be, but I wonder if you had some- 
thing on these lines in mind? Where a spouse had been 
under care and treatment in a mental institution, whether 
certified or not, say for a period of at least three years-— 
it might be five, seven or ten — the other spouse might 
then bring a petition on the ground of desertion, a defence 
could be entered and the whole medical position could 
then be investigated and examined, f would like to hear 
you on that particular point.— I would hate to feel that a 
person could be placed in a mental hospital, usually on 
the request of the nearest relative, the husband or the 
wife as the case might be, and then be divorced for 
desertion. .1 do not see how desertion could possibly be 
brought in. I do not know if it would satisfy either the 
public mind or the legal mind. 

9264. 1 appreciate that. Have you known cases where 
patients have been for a good many years in a mental 
institution and have become so accustomed to the 
sheltered life in the institution that they would be reluctant 
to return home even for a trial period?— I have met 
practically none. The usual constant request is, “When 
am I going home, Doctor?” That is almost invariable 
and if you were to ask them whether they wanted to stay 
or go, I think the inevitable answer would be, “I want 
to go home”. 

9265. (Chairman): I want to put to you what the 
medical witnesses said on this point and see what you say 
about it. They said in their memorandum [See Section 9, 
page 168, Minutes of Evidence for the Sixth Day.] : — 

“The Council considered whether some restriction 
should be placed on divorce in cases where the patient, 
though incurable, is likely to be distressed by the news 
that (he has been divorced. It is not true that all 
incurable and long-standing patients are devoid of 
normal feelings, as was suggested to the previous Royal 
Commission.” 

So far you would agree? — Yes. 

9266. Then the last sentence expresses their con- 
clusion: — 

“ But the number of patients who might be harmed 
is probably too small to make a change in the law 
wonth while.” 

This, I gather, you do not agree with? — No, I do not 
agree with that. 

9267. (Mr. Justice Pearce ): In answering Sir Russell 
Brain you said you would prefer that the period on which 
you base your judgment that the .patient is incurably of 
unsound mind should remain five years rather than be 
reduced to, say, two years? — Yes. 

9268. As far as the group of hopelessly incurable 
patients is concerned, the advanced dementias and so on, 
would you be able to distinguish them at the end of two 
years? — The organic dementias you would distinguish at 
the end of two years, but those are conditions that occur 
very late in life, or comparatively late in life. They occur 
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9272. And if your Scottish system were the same a*» 
ours, would not the effect of having a period or tw«» ycais 
instead of five be that the spouses or the persons w i.i .nr 
hopelessly incurable after two years would get relict ,ii 
two years and that the spouses of those persons who »je 
not hopelessly incurable after two years would have to 
wait a longer period? You see what 1 mean? Yes. 

9273. At the present time in England it is not always 
possible to present a petition at the end of live year* 
It is a commonplace for the medical superintendent to 
say, “We cannot say the patient is incurable now. wc 
may be able to after another five years**. I wo veins 
would be just as safe as live years? Do you follow my 
reasoning?— I follow your reasoning, but I hate to be 
tied to a time basis. 



9274. To have a time basis is only. to impose a limit 
before which nobody can apply for divorce? Yes. 

9275. Are you not putting rather too high the pro- 
portion of cases where there is an emotional reaction on 
the service of the papers? My recollection of these case* 
is that there is a huge majority where the patient may jimf 
be capable of knowing what a divorce is but is devoid 
of feeling and out of touch with reality? ■! do not think 
I am over-stressing it, I think it is a great mistake to do 
that. It is what my actual experience has been, going 
as a doctor to somebody 1 have known well for years and 
saying, “Here is this horrible paper, you are being 
divorced ". There is an almost invariable response, and 
I think my colleague. Dr. Batchelor, has had the same 
experience. They look at you with pain and bewilder- 
ment, they are hurt and upset. I would describe it ns 
almost the most distasteful duly I have to perform today 
in my medical work. 



9276. ( Chairman ) : Would you call it a " horrible " 
paper in speaking to them when you present it? I tell 
them. “ There it is ”. I say, “ I do not approve of il 
but I do not actually say much more than that. 



9277. Do you agree, Dr. Batchelor, with .the evidence 
Sir David has given as to the proportion of people regarded 
as incurably insane who have these emotional feelings? 
(Dr. Batchelor ): As far as my experience goes. I do. 1 
have not had the wide experience of Sir David. 



9278. (Dr. Baird) : Before we finish, may 1 ask Sir 
David and Dr. Batchelor if they can pul any figure on 
the number of cases of divorce with which they have 
had personally to deal and in which this difficulty of 
sensitivity and awareness arose ?-— (Sir David ffnuterxnnl ■ 

I would not be able to say tlhat. I should think Hint from 
1937 onwards I have had something like four or five 
cases a year, I do not think more than that. Again I 
would assert that in the majority of those, while there 
are some who are facile and would accept anything, there 
has always been a response and a reaction. 

9279. In perhaps two of those four cases a year? I 
would put it higher than that. 

9280. And Dr. Batchelor?— {Dr. Batchelor ): t would 
agree, but from much smaller numbers, f have personally 
handled four or five and the majority of them have 
taken up the position that the divorce is a hurtful thing. 

9281. And those were all people you considered lo be 
incurably insane? We use the term "incurably insane" 
on y with the meaning that recovery is ext re el v 
unlikely. We are not required to go further than that 

(Chairman): Thank you very much for your kindness 
in coming to help ns. ’ "•muness 



(The witnesses withdrew.) 
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The Rt. Hon. Lord Morton of Henryton, M.C. ( Chairman ) 
Mr. Thomas Young, C.B.E. 

Miss M. W. Dennehy, C.B.E. ( Secretary ) 



(NOTE.— The Commission agreed to delegate to the Chairman and to Lord Keith, a Vice-Chairmm, 
hearing evidence as to the working of the divorce law in New Zealand. On this occasion. Lord Keith was 
and Mr. Young took his place.) 
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PAPER No. 121 

MEMORANDUM SUBMITTED BY MR. W. E. LEICESTER 



1. My name is Wilfrid Erne Leicester I am a Bachelor 
of Laws of the University of New Zealand and was 
admitted 'to practice as a barrister and Solicitor ol me 
Supreme Court of New Zealand in 1920, commencing 
in private practice in 1924. I have been President of 
the Wellington District Law Society and for some years 
a member of the Council of the New Zealand Law 
Society. I am now senior partner in a firm or lour 
partners. Two of us confine our activities for the most 
part to the work done by barristers in England, while 
the other two carry on such work as solicitors normally 
do in England. The effect of the fusion of the two sides 
of the profession is that, in a firm such as ours, those 
partners engaged on the court side touch on all phases 
of matrimonial matters and, in divorce, are often person- 
ally familiar with the brief from the initial taking of 
instructions down to the final handing over to the client 
of a sealed copy of the decree absolute. iLn our Dominion, 
which has a population of close on two millions (of which 
only a small proportion are Maoris), divorce cases are 
heard before the Chief Justice and all the ten puisne 
judges of the Supreme Court. 

2. My attendance as a witness before this Royal Com- 
mission is at 'the invitation of the New Zealand Govern- 
ment, but any views I express are my own and are not 
necessarily shared by the Government. Of all the parts 
of the British Empire, New Zealand has, I think, the 
most liberal" divorce laws, and this may be due to the fact 
that we are a primary producing country and expansive 
legislation has not been the least of our primary products. 
In much of this legislation we have striven to remedy 
grievances rather than to achieve theoretical perfection. 
In the past seventy years, various Ministries have tended 
to regard New Zealand as the world’s social laboratory, 
and the search for policies of broad humanitariamsm, 
backed up by fifty years of womens franchise anti 
women’s organisations of an astonishing number and 
variety, and to be found in every part of the Dominion, 
has resulted in the gradual widening of the grounds for 
divorce. In so far as public morality, in relation to 
divorce, has been discussed during this legislative process, 
emphasis has been laid upon the immorality that results, 
not from the making of divorce easier, but from the 
retaining of the shadow of marriage where the substance 
has ceased to exist. Sociologically, at least so far as 
New Zealand is concerned, there is no proof that the 
liberality of our ideas in divorce has brought about any- 
thing but good. 

3. I now propose to deal with our grounds for divorce 
and shall, in certain instances, give our experience with 
a particular ground for divorce in the hope that it may 
be of some interest or assistance do this Commission. 
Leaving aside nullity at the moment, I would point out 
that existing grounds for divorce, briefly stated, are as 
follows: — ■ 

(1) Adultery. 

(2) Desertion for three years. 

(3) Habitual drunkenness for four years. 

(4) Seven years’ imprisonment for wounding or doing 
actual bodily harm to petitioner or children. 

(5) Conviction for murder of child. 

(6) Unsoundness of mind. 



(7) Disobedience of restitution decree. 

(8) Separation agreement for three years. 

(9) Separation order for three years. 

(10) Guilty of rape, bestiality, etc. 

The full text of these grounds is set out in the Appendix 
to this memorandum. 

4. Adultery. One act of adultery established by the 
petitioner is regarded by the court as sufficient, and we 
have never thought it necessary, as in Victoria, to require 
a wife to prove repeated acts of adultery, or adultery 
in the conjugal residence, or adultery coupled with 
aggravating circumstances, or -with cruelty or desertion. 
Even if there is no confirmatory proof a decree is granted 
if the court is satisfied that the confession is a clear, 
distinct and unequivocal admission and is made bom 
fide, and that there is no doubt of its genuineness or 
sincerity and no reasonable ground to suspect collusion. 
In every case, the court has to satisfy itself so far as it 
reasonably can as to whether or not the petitioner has 
been accessory to or has connived at or condoned the 
udultery ; but if on the evidence the court is not satisfied 
that the adultery has been committed or if it finds the 
petitioner has been accessory to or has connived, at or 
condoned the adultery, or that the petition is presented 
or prosecuted in collusion, the court must dismiss the 
petition. On the other hand, if the court is satisfied on 
the evidence that the case for the petitioner has been 
proved, and docs not find that there has been any con- 
nivance, condonation or collusion, then it is bound to 
pronounce the decree of divorce subject to a general 
discretion based on its consideration of whether the peli- 
tioner’s own habits or conduct have induced or contri- 
buted to the wrong complained of. Frank disclosure of 
the petitioner’s own adultery, if this did not induce or 
contribute to the respondent’s wrong, would not usually 
deprive the petitioner of a decree, since the discretion 
which our court exercises to dismiss a petition is not as 
wide as that given in England under Section 4 (2) of the 
Matrimonial Causes Act, 1950. An adulterous wife who 
can be shown to have been a good mother to her children 
has a reasonable ground of retaining their custody, 
especially when they are young, unless she sets up some 
home with the co-respondent or her looseness of character 
is of a grave kind. That the present or future welfare 
of the child is paramount has always remained a dominant 
consideration : the real difficulty in this class of litigation, 
as in the estimation of the testator’s breach of moral 
duty to his relatives, lies in the wide variance to be 
found in the matrimonial outlook and background of 
experience of the individual judge. 

5. Wilful desertion. Desertion without just cause that 
has continued for three years is a ground for divorce; 
desertion without just cause for not less than two years 
a ground for judicial separation. For some years « 
have been troubled over the decision of the Court of 
Appeal in Williams v. Williams (1939) 3 All E.R. 825. 
that relief could not be given to the deserted spouse wliw* 
the deserting one had become insane during the period 
necessary to establish the ground of desertion — a situation 
that the Master of the Rolls, then Sir Wilfrid Greene, 
said could be put right only by legislation. In Son!" 
Australia, the Matrimonial Causes Act of 1941 provided 
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that where a party to the marriage has 'been deserted by 
the other [party,, the desertion shall not be deemed to 
be terminated by reason only of the mental defect of 
the deserting party if it appears to the court that the 
desertion would probably have continued if the deserting 
party had not become mentally defective. It is expected 
that a similar provision will be placed on our statute 
books 'this year, 1 although where the petitioner could 
prove that 'throughout the statutory period the respondent 
was capable of having an animus deserendi the court 
would, of course, follow the decision of the House of 
Lords in Crowther v. Crowther (1951) 1 All E.R. 1131. 
For many years, the period of desertion necessary for 
divorce was five years but in 1919 it became three, and 
this has been .the requisite period since. The court 
tends towards a liberal view on constructive desertion 
and has, generally speaking, worked upon the principle 
laid down in Sickert v. Sickert (1899) P. 278, that the 
respondent must be taken to intend the consequences of 
his action and, if he treats his wife in such a way as 
to make it impossible for her to live with him, then he 
must be taken to intend that she shall leave him, although 
he may not desire her to do so. Where the circum- 
stances raise the inference that the respondent actually 
intended to bring the matrimonial consortium to an end, 
the task of the court is easier; but it seems to me— 
and this may be due to the fact that husbands’ petitions 
on the ground of constructive desertion are comparatively 
rare — that less proof of actual intention is accepted in 
New Zealand than in England. 



6. Habitual drunkenness. This ground must be 
accompanied, in the case of the husband respondent, by 
his having habitually left his wife without means of 
support or by his habitually having been cruel to her ; 
and, in the case of the wife respondent, by her having 
habitually neglected her domestic duties and rendered 
herself unfit to discharge them. It is a ground to which 
recourse is rarely made and then almost entirely by wives. 
Since 1913, a wife separated by agreement or order or in 
any other manner from her husband and habitually and 
without just cause left by him without reasonable main- 
tenance can claim that he has deserted her wilfully and 
without just cause for the period during which she has 
been left without maintenance. This provision (S. .13 of 
our 1928 Act) has the effect of converting into desertion 
cases what would otherwise be drunkenness ones. It has 
to be remembered that habitual drunkenness is a ground 
for separation under the Destitute Persons Act of 1910, 
and where the husband is an habitual drunkard the wife 
usually either has applied to the local magistrates’ court 
for a separation order or has persuaded her spouse, in 
a moment of maudlin sentimentality, to consent to a 
mutual agreement for separation. 



7. Murder, attempted murder, wounding or bodily 
harm. Although during the past few years this ground 
has been almost a dead letter, cases of injustice have 
resulted in the past from the requirement that a sentence 
of seven years’ imprisonment must be imposed where 
the respondent has been convicted of the attempted 
murder of the petitioner or of any child of the petitioner 
or respondent or of the wounding or doing bodily harm 
to the petitioner or any such child. The leniency of 
the court on sentence has sometimes deprived the peti- 
tioner of the right to divorce, but it is now considered 
likely that in the proposed amending Act this year the 
remedy will be given, irrespective of the sentence im- 
posed upon conviction, and in addition the remedy will 
be extended to include the murder of any person whether 
a child of the petitioner or respondent or not. 2 The 
conviction of the respondent for the murder of a child 
of the petitioner and respondent entitles the petitioner to 
a divorce. For some years we have not had a petition 
founded upon this 'ground. 



8. Unsoundness of mind. 3 Two separate grounds for 
divorce can conveniently be considered under .this head. 
These are set out at length in the Appendix as Sections 
10 (/) and 10 (g). The features common to 'both grounds 



1 This has now been effected by Section 4 of the Divorce and 
Matrimonial Causes Amendment Act, 1953. 

» This has now been effected by Section 5 of the Divorce and 
Matrimonial Causes Amendment Act, 1953. 

J See also footnote 9 to the Appendix, on page 955. 



are that the respondent is a person of unsound mind 
and that there has been confinement as such in an insti- 
tution described in the Section. Our Full Court has 
adopted a definition of unsoundness of mind as being 
such a kind and degree of mental disorder as would have 
justified at all times during the statutory period a com- 
mittal of the respondent to a mental hospital under our 
Mental Defectives Act of 1911. If a person enters an 
institution as a voluntary boarder, he is not regarded 
as confined “ as such ” within the Section. In every 
case where the ground for divorce is unsoundness of 
mind, there is a duty imposed upon the Solicitor-General 
to take on behalf of the respondent such steps as he 
may consider necessary in the interests of the respondent. 
In a number of Australian States, divorce is obtainable 
where a spouse is a lunatic or person of unsound mind 
and has been an inmate of one or more mental hospi- 
tals for periods not less in the aggregate than five years 
within six years immediately preceding the filing of the 
petition and is unlikely to recover from the lunacy or 
unsoundness of mind. From time to time, we have been 
reminded of this lesser period in insanity cases, but have 
always been opposed to any change, this attitude having 
possibly a chivalrous basis, since such petitions as are 
granted on insanity are almost invariably those of hus- 
bands and siince also a high incidence of insanity. in 
New Zealand in the case of young married women arises 
from circumstances associated with child-bearing. 



9 Failure to comply with restitution decree. This has 
been the most controversial of the grounds for divorce 
and the subject at times of sharp criticism by Sir Michael 
Myers, the predecessor of our present Chief Justice, Sir 
Humphrey O’Leary. It is fairly common 'knowledge that 
the present judges, while recognising that there are suits 
for restitution of conjugal rights that are both genuine 
and urgent, such as those in which a husband has been 
left with young children in his care by a wife whose return 
he sincerely desires, consider that a substantial proportion 
of suits of this kind, notwithstanding the professed sin- 
cerity of the petitioner, are in reality only a step towards 
the obtaining of a dissolution of marriage and the whitt- 
ling down or evasion of the three years’ period that 
would otherwise be a condition precedent to divorce 
where one party remains away from the other wilfully 
and without just cause. Such suits have been described 
by judges as “phases detrimental to the dignity of the 
Supreme Court ”. Their legislative history itself has been 
checkered. By the Divorce and Matrimonial Causes Act 
of 1867, which conferred the first jurisdiction upon the 
New Zealand courts in matrimonial causes, power was 
given to determine suits for restitution of conjugal rights. 
It was not,, however, until the Divorce Act of 1898 that 
failure to comply with a decree for restitution was deemed 
desertion and the right created for the petitioner forthwith 
to file a petition for divorce or judicial separation. In 
1907 this right was removed by an Amending Act. In 
the next thirteen years, during which failure to comply 
did not amount to desertion nor amount to a ground for 
dissolution, petitions for this form of relief fell into 
disuse. Between 1910 and 1917, no petitions for restitu- 
tion were presented at all. In 1920, in discussion in the 
Legislative Council upon a Bill to restore the right, it 
•was stated that Mr. Justice Edwards had observed that the 
retention of the existing position would be a blow to 
morality and it was further' stated that the removal of 
the ground had resulted in regular trade in collusive 
adultery in order to obtain divorce. The Amending Act 
of 1920 restored the ground, and a sharp increase in 
these suits became immediately manifest. The Year 
Book of 1926 makes reference to the high proportion of 
cases of divorce based on disobedience of restitution 
decrees in which the husband, at the time of marriage, 
was between thirty and forty while the wife was in her 
teens or in her early twenties. In 1950, the petitions 
based upon non-compliance showed a ninety-two per cent, 
increase compared with those of 1938, a normal pre-war 
year. But hasty war marriages and a growing population 
were both factors in this increase. The matter has been the 
subject of considerable discussion by delegates from 
various law societies to the Council of the New Zealand 
Law Society. The majority have supported the suggestion 
of the present Attorney-General, Mr. Clifton Webb, that 
the law should again be changed. On the other hand, 
the minority are of the opinion that the question is 
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primarily a sociological one that is not so unsatisfactory 
as the figures may convey and that there is no evidence 
that the judges themselves cannot preserve the dignity of 
the law and of their courts. Of the six Australian States, 
only one — New South Wales — has provision correspond- 
ing with our own that non-compliance amounts to statu- 
tory desertion and gives an immediate right to institute 
a petition in divorce. It is, however, reasonable to assume 
that the proposed Amending Act this year will abolish 
the right to petition for a divorce immediately on the 
failure of the other party to the marriage to comply with 
a decree for restitution, and that any such failure will be 
treated as evidence of desertion for the purpose of a 
petition for divorce on the continuance of that ground 
for three years or more.' 1 

10. Separations' The ground for divorce introduced in 
1920 and most frequently resorted to in New Zealand is 
mutual separation either oral or by deed or agreement. 
There is also the 'further ground of separation by court 
order. In the case of any petition based upon separation, 
whether oral or by deed or agreement or under order of 
the court, we have provided the safeguard that if the 
respondent opposes the making of the decree, and it is 
proved to the satisfaction of the court that the separation 
was due to the wrongful act or conduct of the petitioner, 
the court must dismiss the petition. Separation that has 
lasted not less than three years has resulted in nearly 
one thousand petitions in divorce annually being presented 
upon this ground, and it is the only one of the various 
grounds for divorce where the petitions of wives out- 
number those of husbands. I do not know of any 
evidence that social harm has arisen from this situation. 
On the contrary, it has had the effect of removing sub- 
stantially, if not entirely, the stigma from divorce in New 
Zealand. This is a matter of some moment in a country 
that, in its moral outlook, still tends to adhere for better 
or worse to the Victorian traditions. It is also, I believe, 
of importance in the preservation of better relations be- 
tween the parties themselves and their children than are 
frequently to be found where adultery is put forward as 
the ground for the divorce. During the years from 1936 
to 1944, the average duration of the marriage (where a 
decree absolute was made in a separation suit) was fifteen 
years, so that if the marriages were tried and found 
wanting, at least they were tried for a reasonable period 
before being brought to an end. In their procedural 
aspect, divorces based upon separation are not unwel- 
comed by the judges who, in the two largest centres, 
Auckland and Wellington, frequently deal with thirty or 
more undefended suits in a day set aside for the hearing 
of these cases. Proof of the deed, agreement or court 
order is almost invariably regarded as sufficient without 
the necessity of tendering evidence upon the causes or 
differences that brought about the separation. More 
proof is required where the petition is founded upon an 
oral agreement by mutual consent. Where one party 
says, “ I’ve had enough and I’m going ”, the other retorts, 
“ Go, and good riddance to bad rubbish ”, it is not 
altogether easy to know whether this situation, recollected 
three years or more later, amounts to an agreement for 
separation or a mere acquiescence in an act of desertion. 
The question as to whether an implied or inferred agree- 
ment falls within Section 10 (/) of our Act of 1928 was 
expressly left open in Ducker v. pucker (1951) N.Z.L.R. 
583, and it is to be hoped .that it will shortly be settled 
one way or the other, the matter being really an appro- 
priate one for legislation. One feature of divorce based 
upon separation by court order calls for passing mention. 
The husband against whom such an order has been made 
frequently finds himself in a difficulty in seeking his 
freedom since the wife can rely upon the order in support 
of her contention that the separation was due to the 
wrongful act or conduct of the petitioner. The court is 
entitled to have regard to .the de facto termination of 
cohabitation which may precede the making of the order, 
but this does not remove the difficulty {hat the order to 
be validly made must result from wrongful acts or con- 
duct. The effect of this situation is that magistrates’ 
courts have required a more stringent proof upon such 
matters as habitual drunkenness, cruelty or failure to 
provide than was the case before 1920. 

4 By Section 8 of the Divorce and Matrimonial Causes Amendment 
Act, 1953, the failure to comply with the decree for restitution of 
conjugal rights is required to have lasted for three years or more. 

5 See also footnote 9 to the Appendix, on page 955. 



11. Rape, etc. These grounds for divorce do not require 
any comment. In the years 1949, 1950 and 1951, there 
was only one petition based on rape and one on the other 
offences mentioned in this Section. 

12. There are four other matters upon which I wish to 
touch briefly. These are set out in the following para- 
graphs. 

13. Nullity. In 1949 a recommendation was made to 
the Council of the New Zealand Law Society that our 
law should be altered to conform to the changes made 
in nullity by the English Act of 1937. The matter was 
carefully considered by the various district societies and 
eventually the Council came to the conclusion that it 
should not itself express any opinion upon the matter 
but the matter was one of such importance that it should 
promptly he submitted to the Law Revision Committee 
which, in matters of divorce, consisted of the Solicitor- 
General (Mr. H. E. Evans, Q.C.), Mr. H. G. R. Mason, 
Q.C., a former Attorney-General, and Sir Wilfrid Sira, 
Q.C., the author of the accepted work in New Zealand 
upon divorce law and practice. Lengthy consideration 
was given by that Committee to the matter and legislation 
has now been drafted to bring our law in conformity with 
its recommendations, which are (i) that a marriage should 
be void ab initio (a) where at the time of the ceremony 
either party was already married or ( b ) where the marriage 
was induced by duress or mistake or (c) where it was 
between persons within the prohibited degrees of relation- 
ship or (d) where it was not solemnised in due form, (ii) the 
marriage is to be voidable on any of the grounds now 
accepted as new law in England and embodied in Section 8 
of the Matrimonial Causes Act, 1950, and subject to the 
provisos of that Section. The proposed legislation also 
preserves the legitimacy of the children of a voidable 
marriage, as if the marriage had been dissolved, and not 
annulled, at the date of the decree for nullity. This draft 
legislation is expected to become law during the present 
year.® 

14. Conciliation. This question has been under con- 
sideration, but the view is generally held — and it is one 
that I .believe is shared by our judges — that while we are 
favourably disposed to the adoption of any machinery that 
might make for reconciliation, we are not altogether satis- 
fied that attempts at reconciliation in divorce suits in the 
Supreme Court would be attended with the same success 
as has been achieved in the magistrates’ courts. It has 
to be remembered that, as I have pointed out earlier, the 
main ground for divorce in New Zealand is separation 
by agreement, deed or court order, and based upon a 
factual separation of three years and upwards, and when 
the time arises for the institution of the petition recon- 
ciliation is most unlikely. 

15. protection of deserted wives. It is thought likely 
that in the amending legislation this year the court will 
be authorised, in its discretion, where a decree for divorce 
or nullity of marriage or judicial separation or restitution 
of conjugal rights has been made, to vest in the husband 
or wife the tenancy of any dwelling-house that is held by 
the other spouse and in which either of the parties resides.' 
Except for the change of tenancy the rights of the landlord 
will not be affected and wide rights of appeal in his favour 
will be created by the legislation. 

16. Period between decree nisi and decree absolute. We 
have always been inclined to think that the period of six 
months which, from 1866 to 1946, was the normal one 
prescribed in England was too long and that, on the other 
hand, in reducing the period to six weeks the Denning 
Committee went too far in the opposite direction. The 
reasons for this view are that in New Zealand the facilities 
for obtaining a divorce after only a short period of married 
life have 'been greater than in England, because in New 
Zealand a divorce can be obtained very soon after mar- 
riage on the ground of failure to comply with a decree 
for restitution of conjugal rights. It is thought that in 
New Zealand it would be undesirable to add to a very 
short period of married life an unduly short period during 
which reconciliation might take place. There is not in 
New Zealand, as in England, the restriction upon the 
presentation of a divorce petition during the first three 
years of marriage. The only condition precedent that 

6 This has now been effected by Section 3 of the Divorce ad 
Matrimonial Causes Amendment Act, 1953. 

7 This has now been effected by Section 14 of the Divorce boo 
M atrimonial Causes Amendment Act, 1953. 
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